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MEDICAL JURISPRUDENCE.—EFFECTS OF INTOXICATION. 


The mental states produced by drunkenness is fre- 
quently determined by the testimeny of physicians. But 
the effect of that state of mind, voluntarily produced, in 
relieving from responsibility for crime, is to be determin- 
ed by the Courts. Sir William Blackstone quotes the 
language of Sir Edward Coke, who declares that “a 
drunkard who is voluntarius demon, hath no privilege 
thereby ; but what hurt or ill soever he doth, his drunk- 
enness doth aggravate it.” And Sir William adds, that 
“the common law of England, considering how easy it is 
to counterfeit this excuse, and how weak an excuse it is, 
though real, will not suffer any man thus to privilege one 
crime by another.” Plow. 19. 4 Bl. 26. 1 Inst. 247. The 
effect of this severe rule of the common law is frequent- 
ly to fix upon the accused the legal guilt of a crime of 
much greater enormity than he ever intended to commit. 
But the great value of the common law is that it is found- 


ed upon far reaching views of policy, which look beyond 
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the justice of the particular case, for the purpose of pro- 
tecting the higher interests of society. It seems to be 
conceded as a principle of the common law that a man 
who wilfully perpetrates an unlawful act is responsible 
for all its consequences. Hence, a man who accidentally 
kills another by discharging a gun at a sheep, or a do- 
mestic fowl, for the purpose of stealing it, is guilty of 
murder at common law, although his mind never in fact 
assented to the enormity of taking the life of a fellow be- 
ing. On the same principle, it would seem that a man 
who voluntarily puts himself in a state of mind which 
causes him to take the life of another is guilty, by con- 
struction, of the common law crime of murder. The 
hardship of this rule has sometimes caused the scales of 
justice to vibrate in its application to capital cases. In 
1819, Mr. Justice Holroyd, in Rex v. Grindley, under the 
influence of his feelings, held that “though voluntary 
drunkenness cannot excuse from the commission of crime, 
yet where, as upon a charge of murder, the material 
question is whether an act was premeditated, or done only 
with a sudden heat and impulse, the fact of the party be- 
ing intoxicated is a circumstance proper to be taken into 
consideration.” Lewis’ Crim. Law, 602. 1 Spear’s, 384. 
This decision has doubtless had its influence elsewhere. 
The error of Mr. Justice Holroyd consisted in supposing 
that at common law it was always “a material question” 
in murder “ whether the act was premeditated” or not. 
We have seen that premeditated killing was not always 
essential to constitute the crime ; otherwise it never could 
have been held murder to kill a human being accidental- 
ly in the premeditated perpetration of a larceny. There 
is some reason to believe that subsequent reflection 
brought the mind of that enlightened judge to an ac- 
knowledgment of his error. In 1835, in the case of Rex 
v. Carroll, Mr. Justice Park, after citing the case of Rex 
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v. Grindley, decided by Mr. Justice Holroyd, remarked 
that “highly as I respeet that late excellent judge, I dif- 
fer from him, and my brother Littledale agrees with me. 
He once acted upon that case, but afterwards retracted 
his opinion, and there is no doubt that case is not law. I 
think that there would be no safety for human life if it 
were to be considered as law.” 7 Car. and Payne, 145. 
32 Eng. Com. Law, 471. Lewis’ Crim. Law, 602, note. 
Mr. Justice Story, in the United States v. Drew, took a 
distinction on the effect of intoxication which, on account 
of its humanity, has received general commendation. 
That learned judge held that insanity, of which the re- 
mote cause is habitual drunkenness, is an excuse for a* 
act done by the party while so insane, but not at the time 
under the influence of liquor. The crime (to be puaishable) 
must take place during a fit of intoxication, and be the 
immediate result of it, and not a remote <onsequence su- 
perinduced by the antecedent drankenness of the party. 
In cases, therefore, of delirium ¢remens or mania a potu, 
the insanity excuses the act, ¢f the party be not intoxicated 
when it is committed.” 5 Mason, 28. Am. Jurist, vol. 3, p. 
5 to 30. Burnet y. the State, Martin & Yerger, 133. Corn- 
well v. the State, ib. 147. Lewis’ Crim. Law, 602, note. 
Thus stands the law on this question where the trial is 
for murder, as defined by the common law, uninfluenced 
by any statutory division into degrees. Put the unrea- 
sonableness of fixing the penalty of death upon one 
whose whole guilt, so far as his mind was considered, 
consisted of an intention to steal, or the criminal folly of 
becoming intoxicated, induced many States of this Re- 
public to enact statutes dividing murder into degrees, ac- 
cording to the attending circumstances.—By the act of 
22 April, 1794, no crime whatever, thereafter committed 
(except murder of the first degree) was punishable with 
death. And “ali murder which shall be perpetrated by 
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means of poison, or by lying in wait, or by any other kind 
of wilful, deliberate and premeditated killing, or which shall 
be committed in the perpetration or attempt to perpe- 
trate any arson, rape, robbery or burglary, shall be deem- 
ed murder of the first degree; and all other kinds 
of murder shall be deemed murder of the second de- 
gree.” By this act it is evident that the Legislature 
considered that the intention to commit either of the 
high crimes of arson, rape, robbery or burglary was 
to be regarded as equal in point of enormity to an 
intention to kill, and involved the perpetrator in the 
constructive guilt of wilful, deliberate and premeditated 
murder, if the death of a human being was caused by 
the perpetration or attempt to perpetrate either of the 
high ctimes thus enumerated in the statute. But not so 
with the cime of larceny, drunkenness, or any other 
erime not enemerated. A death happening, without 
an intention to kill, in the perpetration of any of the non- 
enumerated offences, fell within the class of constructive 
murders, which, although punishable with death, at com- 
mon law, was not thus punished under the act of 1794. It 
follows that, under the benign provisions of that act, any 
circumstance may be given in evidence to show that the 
mind of the prisoner was deprived of the power to form 
a design—to deliberate—to premeditate. To admit this 
defence is not to privilege one crime by another, but to 
show that the ingredients expressly required by the sta- 
tute to constitute the capital crime did not exist, and that 
therefore the crime itself, to the degree alleged, could 
not have been committed. Itis true that this defence 
should be admitted with great caution and examined by 
the jury with the most careful scrutiny. But it is certain 
that where it is satisfactorily shown that the mind of the 
accused, by reason of intoxication, or otherwise, was for 
the time so totally deranged as to be incapable of delib- 
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eration and premeditation, he cannot be guilty of a crime 
in which these operations of the mind are demanded by 
statute as essential in its constitution. The iron rule of 
the common law has nothing to do with such a case. The 
statute is imperative ; and no judge can lawfully deprive a 
prisoner of his life under the pretext of a constructive de- 
liberation, where the mind was incapable of such an ope- 
ration in fact. It is feared that some unfortunate prison- 
ers have gone to the gallows for want of a proper 
explanation of the law in this respect. The judge, 
without due reflection, may occasionally adopt the lan- 
guage of the common law writers upon the effect of 
drunkenness, without noticing the material alteration 
produced by the statute. Such a course is perilous to 
the prisoner; and, it seems to us, equally perilous to the 
peace of mind of a conscientious judge. 


The first ease which we have noticed in the books in 
which the alteration made by the act of 1794, in this res- 
pect, was distinctly placed before the jury, is the case of 
the Com. v. Dunlap, who was convicted of the murder of 
his wife in Lycoming county, in 1838. Judge Lewis, who 
presided on that occasion, in reference to the defence of 
insanity occasioned by intoxication, charged the jury as 
follows : 

“To constitute murder of the first degree the statute 
expressly requires that the crime be “wilful, deliberate 
and premeditated.” Except in the case of murder which 
happens in consequence of actual or attempted arson, 
rape, robbery, or burglary, a deliberate intention to kill 
is the essential ingredient of murder of the first degree. 
Where this ingredient is absent; where the mind, from 
intoxication, or any other cause, is deprived of its power 
to form a design, with deliberation and premeditation, the 
offence is stripped of the malignant feature required by 
the statute to place it on the list of capital crimes; and 
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neither courts nor juries can lawfully dispense with what 
the act of Assembly requires.” Nearly ten years after- 
wards the same judge, after the fullest consideration, re- 
peated the same doctrine in the Com. v. Haggerty, who 
was tried and convicted of murder of the first degree in 
Lancaster, in January, 1847.—Lewis’ Crim. Law, 405. 
These instructions, it is true, did not save the lives of the 
prisoners, but it is no doubt satisfactory to all parties that 
they enjoyed the advantage of having the law humanely, 
and, as is believed, correctly expounded. 

In Virginia, where there is a statute dividing murder 
into degrees, like that of Pennsylvania, it is believed that 
a similar view of the law prevails. Com. vy. Jones. 1 
Leigh, 612. 

In Tennessee, Mr. Justice Reese, in 1843, in delivering 
the opinion of the Supreme Court upon a similar statute, 
has explained the law on this interesting question in lan- 
guage so clear and forcible as neither to be misunderstood 
or refuted. In the case of Swan v. the State, 4 Hum- 
phreys, 136, the Judge makes the following remarks: 


“The characteristic quality of murder of the first degree, and that which 
distinguishes it from murder in the second degree or any other homicide, is the 
existence at the time of the death of the assaulted, of a settled purpose and a 
fixed deliberate design on the part of the assailant that his assault should pro- 
duce death. The length of time which the assailant deliberates on his inten- 
tion is not material. Drunkenness is no excuse for or justification of crime. 
But although drunkenness in point of law constitutes no excuse or justification 
for crime, still when the nature and essence of a crime is made by law to de- 
perd upon the peculiar state and condition of the criminal’s mind at the time, 
and with reference to the act done, drunkenness, as a matter of fact affecting 
such state and condition of the mind, is a proper subject for consideration and 
inquiry by the jury. The question in such case is, what is the mental status? 
Is it one of self-possession favorable to the formation of a fixed purpose by de- 
liberation. and premeditation? Or did the act spring from existing passion, 
excited by inadequate provocation, acting it may be on a peculiar temperament, 
or upon one already excited by ardent spirits? In such case it matters not 
that the provocation was inadequate, or the spirits voluntarily drank. The 
question is, did the act proceed from sudden passion, or from deliberation and 
premeditation? To regard the fact of intoxication as meriting consideration in 
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euch a case, is not to hold that drunkenness will excuse crime, but to inquire 
whether the very crime which the law defines and punishes has in fact been 
committed. If the mental state required by law to constitute the crime be one 
of deliberation and premeditation, and drunkenness or other cause excludes 
the existence of such mental state, then the crime is not excused by drunken- 
ness, or such other cause, but has not in fact been committed.” 


We have thus drawn attention to the chang. in the 
law which the statutory division of murder into degrees 
necessarily produces, because many of the States have 
statutes of this character in operation. Our readers in 
Maine, New Hampshire, New Jersey, Michigan, Mary- 
land, Virginia, Ohio, Tennessee, Alabama, and other 
States where similar statutes exist, will not, we trust, 
complain of the space occupied in this discussion. It 
should always be remembered, in cases of the kind under 
consideration, that the doctrine that a man “ shall not be 
permitted to privilege one crime by another,” applies not 
to cases expressly provided for by statute. The princi- 
ple of the common law gives place to the omnipotence of 
legislative enactment. Were this not so, the statutory 
amelioration of the code would be abortive, and a man 
might still be hung in Pennsylvania, and in some other 
States for accidentally killing another when his intention 
was only to kill a fowl for the purpose of stealing it. 
The same principle which reduces the unintentional kil- 
ling, in the perpetration of a larceny, to murder of the 
second degree, places inthe same ameliorated category 
the act of killing by one whose mind, from extreme in- 
toxication, was incapable of forming a murderous design. 
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DISTRICT COURT OF VAN BUREN CO., IOWA: MARCH TERM, 1848. 


[BEFORE OLNEY, J.] 


WOOD v. BOWMAN. 


PHYSICIANS’ DUTIES, LIABILITIES, OPINIONS, BOOKS. 


A general undertaking to conduct an accouchement, calls for the exercise of all 
the skill usually possessed by aecouchers; and a special agreement, express 
or implied, is necessary to restrict the liability to the accoucher’s actual 
knowledge or mode of practice. 


Medical books are not, but the opinions of experts are, competent evidence of 
the truths of medical science. 

This was an action on the case against a physician for 
negligence in conducting the delivery of the pltfis. wife. 

The placenta was allowed to remain partly detached 
from the wferus, accompanied with slight hemorrhage, for 
thirty-six hours, and was removed by a consulting physician 
then called in. Puerperal fever supervened, followed by 
permanent ill health. Physicians testified their opinions 
as to the propriety of the delay and its effect. 

The defendant offered to prove that he was a Botanical 
physician, and that, according to the doctrines of that 
school, his treatment of the case was correct; and he 
proposed to read medical books in support of the prac- 
tice. The plaintiff objected, and the evidence and books 
were ruled out. The Judge remarked, that the duties of 
the defendant were not to be measured by his own knowl- 
edge and skill, or his own particular mode of practice. 
Having undertaken, generally, to conduct the accouche- 
ment, he was bound to bring to his aid, and apply with 
care and diligence, all the knowledge and skill usually 
possessed by practitioners of that art, and which the exi- 
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gency of the case might require. A stipulation to limit 
his duties to a particular mode of treatment, could not be 
inferred, unless he were employed with at least a knowl- 
edge that he would pursue that mode. As to the books, 
they are not competent evidence of the truths of medical 
science. Those truths are facts, provable by the opinions 
of experts. But such opinions must be given in Court, 
under the sanction of an oath. Their soundness may then 
be tested by a cross-examination into the facts and rea- 
sonings on which they are based, and the ability and op- 
portunity of the witness to form correct conclusions.— 
The written opinions contained in these books, have 
never passed this ordeal. It is sufficiently difficult to ex- 
tract the truth from the various opinions of witnesses 
upon the particular facts of the case. To go toa medical 
library, and select the standard scientific truths, applica- 
ble to the particular ease, from a wilderness of conflicting 
theories, concerning which these books are filled with 
ingenious and acrimonious controversies, is what a jury 
could never do. 

The Court directed the jury to determine whether the 
placenta ought to have been sooner removed; whether 
ordinary skill and attention on the part of the defendant 
would have led him to that conclusion; and whether the 
delay caused or contributed to the sickness of the patient. 
If the evidence is insufficient to affirm these three propo- 
sitions, the defendant is entitled to a verdict; if sufficient, 
the plaintiff is to recover such damages, as, in the discre- 
tion of the jury, guided by a sense of honest fairness, 
they shall think he ought to have for the cares, anxieties, 
and expenses of the sickness thus occasioned, for the loss 
of the society, counsel, and assistance of his wife, and 
for the temporary and permanent injury to his domestic 


comfort and happiness. Verdict for Plaintiff. 
[5 West. L. J, 553. 
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Supreme Court of Pennsylvania. 


MIDDLE DISTRICT.—HARRISBURG, MAY, 1848. 


Farmer v. Sedgwick.—A conditional bid at a Sheriff’s 
sale is not obligatory upon the Sheriff; nor an absolute 
one which is merged in one conditional, if not revived 
subseqently. Per Burnside, J. Error to Dauphin Co. 

Judgment reversed. 


Seibert v. Swan.—Where the proprietor of two adjoin- 
ing tracts of land through which ran a water course to 
his mill on the lower one, part of which was the natural 
bed of a small stream, and part of it a trench from a 
neighboring creek, conveyed the upper tract without ex- 
pressly reserving the water right, to a party who has ob- 
stracted the trench, and cut off the supply of water from 
the creek, he may sustain an action, on the principle of 
an implied reservation. Per Gibson, C. J. Error to 
Berks Co. 

Judgment reversed. 

N. B. In this case Justices Rogers & Coulter dissented. 


Fisher v. Longenecker.—The bringing of a suit before a 
Justice of the Peace and then directing the constable not 
to serve the writ, is but a non suit; and this cannot be 
regarded as a suit pending so as to be pleaded either in 
abatement or bar before another justice for the same 
cause of action. The plea of former recovery can be sus- 
tained only when the merits of the controversy have been 
passed on. Per Bell, J. Error to Dauphin Co. 

Judgment reversed. 
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Daniels v. Fitch —An apparent or collusive agreement 
between parties in the same business to exchange car- 
riages for livery, so that each might have one black one, 
and prevent the public from being aware of the true re- 
lation between them, will not be enforced, but the real 
agreement will be; so that replevin will lie to recover 
both. But when an apparent state of the ownership pro- 
duced by the collusive acts, is made the means of deceiv- 
ing third persons as to the ownership, and procure credit, 
then the apparent ownership will be enforced for protec- 
tion of third persons. The law will not lend its aid to 
assist individuals to cheat others. Per Coulter J. Error 
to Dauphin Co. 

Judgment affirmed. 


Hale v. Fitch—Hale was the bail on the replevin bond 
supra. ‘The suit was sufficient notice to him that Fitch 
claimed the property in Daniels’ posession. He did not 
suffer by the secret agreement; the bail was entered 
when the true state of the case was insisted on; and he 
must be held by the terms of his bond. Per Coulter, J. 
Error to Dauphin Co. 

Judgment affirmed. 


Skerrett v. The Commonwealth.—In this case, the decision 
in the case of Cohen v. The Commonwealth (6 Barr.) af- 
firmed. Prothonotaries are liable to pay to the Common- 
wealth one-half the excess over $1500, and cannot de- 
duct the expenses of their offices before paying over. 
Per Rogers, J. Error to Dauphin Co. 

Judgment affirmed. 


Frederich v. Gilbert.—In the action for assault and bat- 
tery, on the plea of son assault demesne and the general 
replication de injuria, &c., the deft. admits the averments 
in the declaration. 
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Under the plea of son assault demesne, the burden of 
proof lies on deft.; and the record of conviction and 
fine, is not admissible in mitigation of damages, though it 
would be under plea of not guilty. The replication de 
injuria puts in issue only the matter alleged in the 
plea. Per Burnside, J. Error to Dauphin Co. 

Judgment affirmed. 


Greenawalt v. Shannon.—On an appeal to the Court of 
Com. Pleas, after a reference to arbitrators and an award 
made, it is too late to move to quash the appeal from the 
justice, though if made before a trial on the merits, 
it would have prevailed. Per Burnside, J. Error to 
Dauphin Co. 


Ehler v. Funk.—The endorsement of a note “ without 
recourse ” does not put the endorsee on his guard and 
lead him to suspect wrong between the maker and payea 
in the transaction, though it is not in the usual course of 
business. The negotiable quality is not thereby destroy- 
ed. Per Rogers, J. Error to Dauphin Co. 

Judgment affirmed. 


Keller et al v. Comth.—A trial between the same parties, 
when the merits are not disposed of, cannot be pleaded 
in bar to estop a recovery in another action ; and the same 
follows when the cause of action is both entire and divi- 
sible, and a portion only is disposed of. 

When an appropriation of payments is not made by the 
debtor, the creditor may make it, and if he neglects it, 
the law will make the application. Per Burnside, J. 
Error to Dauphin Co. 


Welker v. Brobst.—On a plea of non est factum to a 
single bill, it is not competent for the pltff. to shew that 
the deft. has parted with his property for the avowed 
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purpose to prevent a recovery. The inquiry must be 
confined to the question of the execution. Per Burn- 
side, J. Error to Dauphin Co. 

Judgment reversed. 


Neisly’s Appeal.—The accounts of a guardian may be 
reviewed within the period prescribed by the statute, 
though the balance has been paid over to his successor, 
notwithstanding the proviso of the first section of the act 
of 1840. The proviso is, ‘‘ that the act shall not extend 
to any cause where the balance found due shall have 
been actually paid and discharged by any Executor, Ad- 
ministrator or Guardian.” This must be construed as 
contemplating a payment to the ward himself, and not a 
succeeding guardian. Per Bell, J. Coulter, J. dissenting. 
Error to Dauphin Co. 

Judgment reversed. 


Reem v. Duey.—In a suit by an administrator, his bail 
is a competent witness for him, though liable for costs, 
because a recovery would increase his liability by increas- 
ing the assets. Per Coulter, J. Error to Dauphin Co. 


Beaver v. Filsom.—A verbal agreement to give the 
ground if the inhabitants of the neighborhood would build 
thereon a church, which is done, constitutes the donor a 
trustee of the congregation, and is sufficiently certain to 
be enforced. Such an agreement comes not within the 
statute of frauds. Per Rogers, J. Error to Franklin Co. 

Judgment affirmed. 


Zart’s Exr’s v. Heart § Eyster.—Part payment within 
six years is constructive acknowledgment of the debt, and 
evidence of a new promise; and in case of joint indebt- 
edness the payment of one is an acknowledgment by both. 
whenever it has been made during the joint responsibility, 
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or in other words, before it has been severed by the death 
of one of them. But when the joint liability has been 
severed by the death of one of the parties, nothing can 
be done, by his lawful representatives, or by the other 
party, to arrest the progress of the statute as to the oth- 
er party. The rule is the same, whether the party sought 
to be charged by the acknowledgment or discharged by 
the statute, be principal or surety. But a payment under 
a responsibility which was exclusively several from the 
first, would stop the statute only as to the payor, and not 
as to a debtor bound for the same debt only by a separate 
instrument. 

In this case the payments were made by the principal. 
The note on which suit was brought was joint as well as 
several, and the makers are still alive, so that the pay- 
ments within six years take the case out of the statute. 
Per Gibson, C. J. Error to Franklin Co. 

Judgment reversed. 


Sweigart et al v. Richards—The field notes and a cor- 
rected draft made by a deputy Surveyor in 1774, and 
proved to be in his hand writing with numerous warrants, 
are competent to be left to the jury to prove an ancient 
boundary, though they were not filed as official, but were 
found in private hands. Per Coulter, J. Error to Dauphin. 


Philad. & Reading R. R. Co. v. Fisco—A chartered 
railroad company is not liable for the burning of a barn 
caused by the emission of sparks from the locomotive, 
unless upon proof of negligence, malice or wilfulness on 
the part of the company, or its officers. Such companies 
pay for the right to use their property, as is contemplated, 
when the damages to property through which they pass 
are assessed. Consequently they have a right so to use 
them, and like others owning property, are liable only ué 
supra. Per Rogers, J. Error to Berks Co. 

Judgment reversed. 
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Miller et al v. Mutch.—Where a power to sell and con- 
vey lands is conferred by a will upon the Executors, and 
one of them dies in the life time of the Testator, and 
another renounces, after taking the oath but before en- 
tering upon the trust, the surviving Executor may sell 
and convey a good title, although he has not taken the 
oath or received letters testamentary ; and this even after 
the time contemplated for the sale by the Testator. It is 
the will, not the Register, which gives power to sell lands. 
Per Bell, J.. Error to Dauphin Co. 


Judgment reversed. 


Stanley’s Appeal.—A release by a ward to a guardian, 
shortly after attaining full age, given in the dark and be- 
fore emancipation from habits of confidence and control, 
is to be disregarded. Such release may properly be used 
when vouchers have been lost by lapse of time, but not 
to cover recent transactions. 


Where one received money from an Executor to apply 
the interest for the maintenance of the Testator’s widow, 
and to pay the principal to residuary legatees, at her death, 
he will be liable to have his ward’s proportion charged in 
his Guardianship account: and though he received it as 
trustee, the parties ultimately entitled may waive a trus- 
tee account, and the trust being executed, treat him as 
the prima facie holder of the whole sum. Strictly speak- 
ing none but the personal representatives of the cestui 
qui trust could make him show how he had discharged 
his stewardship. A trustee account would only burden 
the sum with costs, while a guardianship account is equal- 
ly convenient and effective. 


The fund was invested in Schuylkill Bank stock in his 
own name. The fact that he retained power to make them 
his own, estops his Executor from denying that he pur- 
chased them in his own right; and though the ward re- 
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quested to have the certificates of stock sent to her, she 
is not concluded. In a state of ignorance and doubt, 
nothing said by her could bind her. Per Gibson, C. J. 
Error to Dauphin Co. 

Judgment affirmed. 


Cake v. Lewis.—The guarantor of a note who has not 
paid the claim cannot prove it under the commission in 
bankruptcy, and consequently on a suit against him, the 
principal debtor is incompetent as a witness, as he will 
be personally liable to the guarantor. 2 Barr. 343. Per 
Bell, J. Error to Dauphin Co. 


Shurtz v. Thomas.—When one entitled to dower joins 
as administratrix in making a deed, in pursuance of an 
order of the Court, to consummate articles of agreement 
made by the decedent in his life time, and the deed pur- 
ported to convey not only all the estate which the vendor 
had in his life time ; but “alk the estate of the said Mary 
and Cornelius (the co-administrator) since his death,” 
the right of dower is not carried thereby. The admr’s 
were directed by the decree to deal not with their own 
property, but with the legal title of the vendor; and 
words like these are to be restrained to the business of 
the occasion, and no intendment is to be carried beyond 
it. The admr’s particular interests were not involved 
without special description. No one can believe pltff. 
meant to throw in her dower ; and it would require strong 
terms to carry out an intention so opposite to her inter- 
ests. And by no construction but a strained one could 
the clause in question be made to embrace any but the 
joint interests of the admr’s: and it does not appear they 
had any. 

Nor can a deft. claim title paramount to pltfis. dower 
under a purchase at Sheriff’s sale on a judgment against 
the vendor, when his alienee whose equitable interest he 
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had acquired had covenanted to apply a competent part of 
the purchase money to the payment of judgments by which 
the property was encumbered, because such sale procured 
by the deft., and the purchase made by him, was not in 
good faith. And the widow by being made a party to the 
revival of that judgment is not estopped, because the 
purchaser ought to have paid the judgment himself. He 
had the money—and is in the predicament of a purchaser 
who knows it was actually paid. 


Though the articles contained a covenant for an unex- 
ceptionable title, the deft. by accepting a conveyance 
which did not touch the pltffs. dower as a satisfaction of 
the articles, is precluded from demanding any thing 
further. He might take less than the articles called for ; 
and a conveyance from the admr’s. had the same effect as 
aconveyance from the vendor would have had, without 
the joinder of the wife. Per Gibson, C.J. Error to Cen- 
tre Co. 

Judgment reversed. 

N. B. In this case Rogers and Burnside, Justices, dis- 
sented. 


Oliver § wife v. Hughes—The deft. borrowed of the 
pltf who was an ignorant and unlettered woman $700, 
for Which he gave his single bill, payable two years after 
date, with warrant of Att’y to confess judgment. This 
note afterwards was delivered by the pltff. to the deft. for 
the purpose of being entered, which he promised to do. 
He afterwards returned the note to pltff. and represented 
to her that he had confessed judgment, and had the same 
recorded, and that it was.a lien on a brick house in the 
Borough of Harrisburg. The pltff. being ignorant and 
unlettered, and having confidence in his representations, 
allowed the deft. to keep the money without requiring 


payment or further security for the space of five years, 
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when the deft. beeame insolvent whereby she lost her 
debt. For this fraud the pltff. brought an action of 
fraud in the nature of a writ of deceit, and the jury found 
as follows: 


“That they find for the pltffs. on the first count in the declaration, the sum 
of one thousand and eleven dollars and fifty cents damages with costs, if in the 
opinion of the Court the pltffs. are entitled to recover of the deft. under his 
plea of bankruptcy, and if not we find for the deft. The jury also desire to 
say that the above verdict is rendered because we believe that the deft. failed 
to enter the judgment note in favor of the pltffs., when entrusted to him for 
that purpose, on the records of the county, and securing its lien on the proper- 
ty of deft.” 


The Court below held the deft. to be discharged be- 
cause the debt was provable before the commissioner of 
bankruptcy. 

Rogers, J. The pltff is not compelled, though she 
may do so if she pleases, to waive the tort and resort to 
the contract. But it cannot be denied that this is a tort 
and not proveable under the commission, as the damages 
are uncertain. The certificate of bankruptcy is no bar 
to this action. Error to Dauphin Co. 

Judgment reversed and judgment for pltff. 


NORTHERN DISTRICT.—SUNBURY, JULY,1848. 


Donnel v. Bellas.—A purchaser of a tract of unseated 
land, at Treasurer’s sale for taxes, who for a period of 5 
years, neglects to pay the taxes and costs, and to givea 
bond for the surplus, acquires no title by such purchase. 

It is the duty of the purchaser, as soon as the bid is 
made and the hammer falls, to pay the taxes and costs,— 
and although the Treasurer does make a deed, and ac- 
knowledge it, delivery is essential to its validity. 

The limitation of 5 years in the 3d section of the act 
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of 1804, is not a bar to pltffs. recovery (Bellas’) in this 
case although suit was not brought within 5 years after 
the Treasurer’s sale to Staples under whom Donnel claim~ 
ed, inasmuch as the title of Witman under whom Bellas 
claimed by virtue of a sale made by order of the Or- 
phan’s Court of Northumberland county, was never di- 
vested, or vested in Staples, the purchaser at Treasurer’ 
sale. Per Burnside J. Error to Northumberland Co. 


Baxter v. Dewalt’s Exr’s.—Testator among other things 
devised as follows: “My Willis, that all the rest and 
residue of my estate shall be divided into 7 equal parts, 
among my children, Elizabeth, William, Henry, George, 
Magdalena, Sarah and Ann. My will is, that all my 
stock, chattels, merehandise and household furniture, 
shall be impartially appraised, and after such appraise- 
ment made, that the same shall be sold by my Executors, 
hereinafter named: my will is that my son George shall 
have my plantation, containing 269 acres, more or less, 
for which heis to pay $2500, in the following payments,” &c. 

Held, that George was entitled to a share of the $2500; 
that is what is meant by payment of the $2500 to the le- 
gatees of whom he is one. Per Gibson, C. J. Error to 
Lycoming Co. 


Stackhouse v. Reese & Pursel.—Itis surely not error for 
a Court to tell a jury, that certain facts are powerful evi- 
dence to establish a particular proposition in relation to 
boundary, and as such worthy the attention of the jury. 

If the Court has misled the jury, by inducing them to 
suppose there was no evidence to the contrary, when such 
evidence existed in the cause, and by such sinister collo- 
cation of sentences, negatived the idea of there being oth- 
er evidence, worthy of their consideration, it would 
doubtless have been error. Per Coulter, J. Error to 
Columbia Co. 
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Elliot v. Ackla.—The question at issue, arises under 
the 14th Section of the Act of 1836, relating to Execu- 
tors. Where a tenant did not offer a literal compliance 
with the act, but proffered what was equivalent, namely, 
an acknowledgment of the estate of his immediate lessor, 
with an averment that it has expired by its own limita- 
tion, and that after the commencement of his lease, the 
title had vested in a purchaser at Sheriff’s sale of the fee 
simple interest of the owner of the land of which the im- 
mediate lessor himself held by a demise for years, in vir- 
tue of which he has leased to the defts— 

In an action of ejectment, a tenant under an expired 
lease will not be permitted to turn out those who were in 
possession under his own landlord, or his alieneees, and 
will not be permitted to do so, ina landlord and tenant 
proceeding. Per Bell, J. Error to Bradford Co. 


Tallmadge v. Jones.—It is a trite rule in equity, that if 
a creditor has in hands or power the means of payment, 
and voluntarily relinquishes it, or if he agree for a valua- 
ble consideration to give to the principal debtor further 
credit for a definite time, without the assent of the 
surety, the latter is discharged from his obligation, though 
judgments may have been recovered against both. 

A mere volunteer, who undertakes to pay the debt of 
another without his request, and under no circumstances 
of compulsion, moral or legal, and who is compelled to 
pay the debt assumed by him, cannot call on the real 
debtur to reimburse him, except perhaps in equity thro’ 
the medium of the original security. No man is permit- 
ted to thrust himself, unbidden, into a relation which may 
impose a new, or change an existing liability of another, 
so far at least as his rights are involved. 

A stranger may, for a consideration, bind himself to pay 
the debts of another without his privilege or knowledge: 
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Generally, a principal debtor is not a good witness for 
a surety in an action against the latter ; not because he is 
liable to make good the amount that may be recovered 
against the surety, but that he is also answerable in the 
event of a recovery for the costs of the action. It is 
clear, however, he may be examined to any thing, tending 
to exonerate the surety, if he be not liable for costs, or 
is released from payment of them. 

In this case, Burlingame was rightly admitted to testi- 
fy. Against him, judgment had passed, which could in 
no wise be affected by a proceeding to try the sufficien- 
cy of a defence, peculiar to Jones, his alleged surety. Per 
Bell, J. Error to McKean Co. 


Hinman v. Cramer.—The 2d Section of the Act of 
1785, clearly and distinctly recognizes an entry, as one of 
the modes by which the owner of lands may toll the 
statute of limitations. 

If A. enter on premises in B’s name, but without any 
authority or command from B., but afterwards and before 
the time when the demise is laid to be made, B. conents 
to A’s entry, such subsequent consent is sufficient. 

Where an owner of land, though not resident upon it, 
by an agent, enters on the land, sub-divides it into lots, 
by actual survey and marking the lines and enters into a 
contract for the sale of some of the lots, and regularly 
paid the taxes, within 21 years, the running of the stat- 
ute is barred. Per Coulter, J, Error to Bradford Co. 


Roberts v. Holstead.—The plea of nul tiel record in a 
Sci. Fa. on a mortgage, is a nullity, as the Scire Facias is 
founded on the mortgage, and not on the registering of it. 

Where the pleas are nul tiel record—~no lien—payment 
with leave, &c., to a Sci. Fa. on mortgage, evidence in- 
tended as a defaleation cannot be received without notice. 

The assignee or transferee of an obligation mentioned 
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in the mortgage, is a purchaser for a valuable considera- 
tion of all the securities of the assignor, and of all his 
remedies, and this though the assignee was not aware of 
the existence of the mortgage, at the time he purchased 
the note. Pending the interest thus acquired, it was not 
competent for the mortgagee to enter satisfaction. 

If it do not appear that the whole of the mortgage mo- 
ney was due for a twelve month before the impetration of 
the Sci. Fa. it is the business of deft. to show the objec- 
tion by way of answer to pltffs. action, as being a qual- 
ification of their prima facia right to sue. 

Perhaps it was only pleadable in abatement. Per Bell, 
J. Error to Wyoming Co. 


Chappel v. Row.—J. C., by deed conveyed to M. C., in 
fee simple, a tract of land, in which deed is the follow- 
ing clause: ‘‘J. C. reserves the use of the land to his 
father and mother, the possession during their lives, as 
a home and residence for them, and at their death, the 
said possession then to vest in said M. C. the grantee. 


Rogers, J. The reservations operate by way of limi- 
tation, or condition subsequent. The grant isa fee, but 
the right of possession is not vested in grantee till death 
of father and mother. Error to Union Co. 


Maynard v. Neckerniss, Indorsee of Allen —Where the 
interest of a witness is equally balanced, he is competent. 
A party to a bill or note, strictly negotiable, and which 
has actuaily been negotiated, cannot be admitted to im- 
peach it in the hands of a bona fide holder by any thing 
which attended its inception or attached upon it, before 
it left the hands of the injured parties.—But he may tes- 
tify to facts which occurred subsequently to the negotia- 
ting of the instrument, affecting it in the hands of the 
holder, and tending to disprove his right to recover upon it: 











ra- 
his 
of 
sed 
not 


no- 
1 of 


al- 


ell, 


Ww- 





SUPREME COURT OF PENNSYLVANIA. 167 


The attachment execution, given by our statute, should, 
I think, be pleaded by a garnishee in bar (for the foun- 
dation of it, is a judgment) in a suit brought against him 
for the money. Per Bell, J. Error to Lycoming Co. 


Richter’s Exr’s v. Penn township—Township Auditors 
have a right to settle the accounts of a Treasurer of a 
school district, for the three years he had served as such, 
when no settlement had been made by him. If the Auditors 
for the prior years had audited his accounts, their settle- 
ments unappealed from would have been conclusive. Per 
Burnside, J. Error to Union Co. 


Admr’s of Hannah Bish v. Bish.—A widow, or the re- 
presentatives of a deceased widow, cannot maintain an 
action of Account Render, against her sons, or their 
alienees, who, by deed, covenanted to support their 
mother, in consideration of land conveyed to them. 

Account Render can only be maintained, on a contract, 
express or implied. There must also be privity between 
the parties, express or implied. 

A widow may waive her right to dower. Per Coulter, 
J. Error to Wayne Co. 


Drumheller, Adm’r of Ehler v. Mumaw.—Pitff. in Error 
appealed from an award of Arbitrators.—The oath was 
made before Hugh Fell, and is thus subscribed : ‘¢ Sworn 
and subscribed before me, Decr. 6th, 1845. A. Bedford, 
Proth’y. By Hugh Fell.” 

The Court below quashed the appeal, en the ground 
that Hugh Fell had no authority to administer the oath, 
from any thing that appeared on the record. The Su- 
preme Court, reinstated the appeal, it appearing on the 
record that the summons, a rule to take depositions the 
rule to choose arbitrators and rule of arbitration in this 
case, were all signed in the same way. Per Burnside, J. 
Error to Luzerne Co. 
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Bradford v. Potts—In an action of Scire Facias on a 
mortgage, it lays on the deft. to show that the title he has 
accepted is positively bad. When the contract is execut- 
ed it will not avail the deft. to shew that the title is 
doubtful. 

When the vendee accepted a title and took his warran- 
ty, with full knowledge of the alledged adverse title, he 
shall not detain the purchase money, when his possession 
has not been disturbed. 3d Pa. R. 447. Per Burnside, 
J. Error to Bradford Co. 


Williston v. Culkert—An assessment of a tract of un- 
seated land, by No. and name of warrantee, and adjoin- 
ers, but as 200 acres instead of 600 acres, is good, and a 
sale of the tract by the Treasurer for taxes, and it re- 
maining 2 years and more unredeemed, will vest a good 
title in the purchaser for the whole tract, against the 
owner of the warrant, who had paid taxes on but 200 
acres, with a knowledge of the quantity contained in the 
tract. Per Coulter, J. Error to Tioga Co. 


Preston v. Kellam.—If parties were partners, and pltff. 
after dissolution, made out a full account of the partner- 
ship, and gave it to deft. who made no objection to the 
account, or the balance struck against him, for a year or 
more, he is to be considered as having assented to it and 
acquiesced in it, and there being no proof of errors in 
the account, pltff. may recover in this form of action. 

Assumpsit will lie on a settled account. The essen- 
tial feature of an action of Account Render, is that it 
closes an open account. Its circuity should prevent its 
use in all cases, where the simple and equitable action of 
assumpsit, can reach the case. Per Rogers, J. Error to 
Wayne Co. 

(The foregoing is extracted from the opinion of the 
Court below, which was adopted by the Supreme Court.] 
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Fitch v. Mann.—An intruder, who enters on surveyed 
land, which is unimproved, and claims to certain natural 
or artificial boundaries, plain and visible, is protected, in 
the purchase of 1754 and 1768, as if he had had his 
claim run round, and marked by a Surveyor, when his 
possession is unbroken, and he pays his taxes for the land 
he claims. Per Burnside, J. Error to Wyoming Co. 


Cake, Anthony & Co. v. Olmstead.—Defendant was se- 
curity for his son. He gave a note of one R. O. in satis- 
faction of the judgment, conditioned to pay in two yearly 
payments.—Execution to be stayed on the above judg- 
ment till default of payment. Court below held that 
deft. was not discharged by the agreement to stay the ex- 
ecution. 

The entry by the Prothonotary, and the filing of a re- 
ceipt, is not the kind of record which imports absolute 
verity. 

An attorney at law. under his general power to collect 
a debt, has no authority to substitute another jndgment. 
His client, may however, ratify such act; if he do so, it 
is binding. Per Burnside, J. Error to Wayne Co. 

[The above is the language of the Court below—adopt- 
ed by the Supreme Court.] 


In appeal of Jno. L. Hodge, Ex’r of R. H. Rose, dee'd. 
—Under the Act of 29th March, 1832, Sect. 12, 13, the 
extent of the power of the Orphan’s Court is to remove 
an Executor, only when he fails and neglects to comply 
with the order directing security. 

The Act of 1846, which is entitled an act relative to 
the appointment of Trustees by the Orphan’s Court, and 
for other purposes, was intended to enlarge the power of 
these Courts, relative to Trustees, Executors, Adminis- 
trators or Guardians, in cases of waste or mismanage- 
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ment by them, virtute oficia. The Orphan’s Court is 
invested with power to dismiss all Executors, Administra- 
tors or Guardians of Estates, held by testamentary trust, 
referring plainly to them as Trustees by virtue of their 
respective offices, and their actings and doings as such. 
It is only where they act as Trustees the section ap- 
plies, and not, when, as here, in their ordinary capacity of 
Executors. Per Rogers, J. Error to Susquehanna Co. 


Bank v. Cutler —Notice to a corporator is not notice to 
the corporation, unless he were an organ of communica- 
tion between it, and those who deal with it. 

A director of a Bank having knowledge that a note was 
given to raise money for a special purpose, which if it 
failed was to be returned to the drawers, and was pre- 
sent when it was discounted, is not notice to the Bank. 
Per Curiam. Error to Luzerne Co. 


Miller v. Miller —Though every proprietor has a right 
to the reasonable use of the water running through his 
land, he cannot by the mere act of appropriation, dimin- 
ish the quantity of water which ran through his neigh- 
bor’s land, to the prejudice of his estate in point of value, 
although enough was still left to the neighbor for the 
purposes for which he had actually used the water. Per 
Bell, J. Error to Union Co. 


Snyder v. Wagonseller—The maker of a negotiable note 
is not a competent witness to prove that the note was 
drawn for the benefit of a firm, composed of the pltff. 
(Wagonseller), and another partner and himself, and that 
it was endorsed by deft. for his particular accommodation, 
when there is no evidence that the note was taken, after 
it was over due. Per Curiam. Error to Union Co. 


Dale v. Folmer’s Exr’s.—F. agreed by parol, that if D. 
would sell to G. a house and lot of ground, he would pay 
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the purchase money, or see it paid, by G. D. sold to G. 
who went into possesion. This was held to be sucha 
part execution of the contract as took the case out of the 
statute of frauds and perjuries. 

There is a difference between a surety and a guarantor. 
If the time of payment, in case of a surety, be extended 
against the principal debtor, without consent of surety, 
the surety is discharged. But in the case of a guaran- 
tor, if the creditor satisfy the jury that extension of time 
has not injured him, pltff. will be entitled to recover. Per 
Rogers, J. Error to Northumberland Co. 


Detts v. Fitzer.—When a Register’s Court awards a 
feigned issue, and names the parties, the Common Pleas 
has no power to disturb it. 

This Court will not reverse for an error that has done 
noharm. The acts and declarations of one legatee are 
not to be received in evidence in prejudice of the other 
legatees. 

The fixing on parties to give form to the issue, is a 
matter of arbitrary arrangement, and those who have 
not an interest in the question to be tried, pay no costs. 
The real parties—those who have taken an active part in 
the contest, are sought out and compelled to pay, by a 
writ of attachment. Per Curiam. Error to Northum- 
berland Co. 


Road in Middle Creek and Union Townships.—The Court 
of Quarter Sessions ought to direct the width of the 
road immediately upon the confirmation of the report of 
viewers, and then the parties interested have but until 
the next regular Sessions to petition for a review. 

The parties in opposition to the road, are not conclud- 
ed by lapse of time, until a term has intervened after the 
width is ascertained. 
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According to some recent cases, the width of the road 
must be fixed, upon the return and confirmation of the 
report of the viewers. Per Bell, J. Error to Union Co. 


Green v. Hallowell—At September T. 1246, a rule was 
obtained to plead, and on the 26th of Dec’r. 1846, on mo- 
tion, judgment against Robt. Green for $121 25 for want 
of aplea. The rule of Court is “that a rule to make 
defence or plead at least 20 days before the next succeed- 
ing term, and on failure of the deft. so doing, the _pltff. 
may in like manner, within the said 20 days, enter a sec- 
ond rule to make defence or plead,” &c. 

Held that pltff. had no right to a judgment until after 
his 2d rule. 

Where a cause is referred to Arbitrators, and an award 
in favor of pltff. for a sum certain, from which defendant 
appeals, and he declines pleading, a judgment may be 
taken by default, in accordance with the rules of Court, 
for the amount of the award without a writ of inquiry. 
Per Burnside, J. Error to Union Co. 


Overseers of Milton v. Overseers of Williamsport.—Wife 
gains a legal settlement by marriage, where the husband 
was legally settled at the time. 

In cases of emergency relief must be afforded, even 
before an order of relief is obtained, and in such cases 
the township will be liable for the amount necessarily ex- 
pended. 

The moment Overseers of the Poor receive an order 
for the relief of a pauper, it is their duty to provide re- 
lief until the place of legal settlement is discovered. 

Overseers of the Poor have no right to sell the keep- 
ing of a pauper to the lowest bidder; and if they do, it 
is indictable as a misdemeanor. Per Burnside, J. Error 
to Lycoming Co. 
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Wallis’s Adm’r. v. Merrill’s Ex’r—Where a man takes 
and holds money, for whoever is the true owner, an ac- 
tion of assumpsit may be maintained against him under 
the rule that where one has money which ex equo et bono 
belongs to another he ought to refund, &c. 

By our practice, the Courts will compel the real party 
interested in, or claiming the fund, to appear to the ac- 
tion, and take defence by way of interpleading, or be for- 
ever barred. Per Bell, J. Error to Union Co. 


West B. Bk. v. Chester.—The case of Burger v. Hies- 
ter, is a pregnant instance in which a judicial sale, un- 
der a judgment, recovered on one of several bonds se- 
cured by mortgage, was held to divest its lien, though 
some of the bonds were not then due, and proves that a 
mortgage may be swept away not only by a sale for part 
of the debt secured, the whole being due, but even when 
a portion of it is not then payable. 

This rule is not varied, where the recovery is for the 
interest that has accrued, and not the principal. 

The Court will also see, that all entitled to the fund 
are brought in. Per Bell, J. Error to Lycoming Co. 


In re Shultz’s Appeal.—Parol proof will not be receiv- 
ed, that persons whose names are not on the record, and 
who claimed to have been substantive parties to a feigned 
issue, were parties. 

A Court will undoubtedly look beyond the record for a 
beneficial party to fix him with costs, or to exclude him as 
a witness, or even to bind him by a judgment in ejectment, 
but he cannot be brought into view for any other pupose, 
or be allowed to gain an advantage from a verdict against 
another, who was a legal as well as an actual party. 

Parties to the first issue are concluded by the verdict, 
in any subsequent one. 

A judgment may be fraudulent against one judgment 
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creditor, under the statute 13 Eliz. ch. 5, and honest 
against other judgment creditors, where different parties, 
separately contest the same facts in several actions. 

The last of three or more liens, in the order of their 
succession, being superior to the first, but inferior to the 
second, gains no practical advantage from its priority, 
because it couldn’t be preferred to the first, without be- 
ing preferred also to the second, to which it is subsequent. 

When in the order of date, the judgment of 8. stands 
first, and the judgment of T. and ©. second, and the 
judgment of L. third. On the trial of a feigned issue at 
the instance of L. the judgment of S. was found to be 
collusive and fraudulent, and on the trial of another such 
issue at the instance of T.and C. it was found to be fair and 
valid. These judgments continue to stand, as they would 
have stood had there been no issue at all, and were just 
as much entitled to the residue of the money. Per Gib- 
son, C.J. Error to Lycoming Co. 


Aurandt v. Wilt.—If a person dies while his will is in 
a course of preparation, and before its completion, it can- 
not assume the character of a will; and it is the same if 
a person became so debilitated in mind as not to be able 
to comprehend the nature of the instrument he is requir- 
ed to execute. It must be completed in every respect, 
save signing, while his mind is in such a state as to enable 
him to understand whether his directions have been com- 
prehended and faithfully reduced to writing. 

If the testator, at the time the instrument was comple- 
ted and ready for signing, Was incapable from mental 
imbecility of understanding the nature and purport of 
the instrument he was required to execute, an opportunity 
must be given to have the will read and explained to him, 
which cannot be, if before it is completed and ready 
for signing, he becomes incapable of understanding and 
comprehending its contents. 
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It is only after the will is perfect in every respect, ex- 
cept signing, that the saving in the act can have any 
operation. 

If it is proved that after that time he is prevented from 
signing by the extremity of his last sickness, or of re- 
questing some person to sign it for him, it is to be con- 
sidered his will, notwithstanding this defect. 

The exertion of mind required to understand the in- 
strument as prepared, or the attempt to sign it, may pros- 
trate the testator in such a way as to bring the case within 
the saving of the statute. In such cases the will may be 
admitted to probate, without signing. 

To bring the case within the exceptions of the statute, 
strict and stringent proof ought to be required of testa- 
tor’s inability to sign a will or direct it to be signed. 

Evidence ought not to be received of improvements 
made on the property in dispute, after the controversy 
respecting it has commenced. 

A. the son-in-law of B. being in possesion of a tract of 
land, containing 145 aeres, as his tenant, agreed by parol 
to purchase 45 acres undivided of the tract and paid the 
purchase money. 8B. gave the balance of the tract, 100 
acres, to A. and wife during life, and afterwards to their 
child in fee. A. continued in posession and made valua- 
ble improvements on the land. 

Held that the gift and sale were good. Per Rogers, J- 
Error to Union Co. 
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SHROEDER vy. DECKER ET AL. 


1. The certificate of a wife’s separate examination and acknowledgment of 
a deed may be falsified by parol evidence of fraud or concealed duress. 

2. The deed for a part of the property being executed while the wife was 
an infant is absolutely void ; and the deed for the risidue is open to objections 
for fraud or duress. 


Gisson, Ch. J.—There was not even a plausible objec- 
tion to the evidence proposed, except the supposed im- 
policy of allowing the certificate of a wife’s separate 
examination to be falsified by parol evidence. Such evi- 
dence is undoubtedly attended with a greater or less 
degree of risk in every case; but it is indispensable to 
the detection of fraud, even in a record against which the 
law allows of no direct averment. Our statutory provi- 
sion for a wife’s conveyance by joinder with her husband, 
and acknowledgment or separate examination, is a substi- 
tute for a fine by which alone the common law allowed 
her to part with her land ; and it is true, as we read it in 
Sheppard’s Touchstone, p. 9, that “if there be any wo- 
man that hath a husband (and) that doth join with her 
husband in the conveyance, the judges or commissioners 
must take care that they do examine her whether she be 
willing, and do part with her right in the land willingly, or 
by compulsion of her husband ; for albeit she may be 
made to do it by compulsion of her husband, yet hath she 
no way to relieve herself from it when it is done.” But it 
is said in Madd, Ch. 212, that if fraud were practised, 
equity would relieve against it, which is certainly true, 
for no separate examination can guard against that. The 
principle is no more than the rudimental one that fraud 
vitiates every assurance whether by matter of record or 
in pais ; and even had the conveyance in this instance been 
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by fine, it would have been open to impeachment on that 
ground. Butas the equity side of our courts of law is not 
broad enough to admit of relief by bill, we are compelled 
to give effect to the principle by pleading or evidence, as 
the court below ought to have done. But we would de- 
prive married women of all substantial protection, did we 
give to the separate examination of a judge, or justice of 
the peace, the conclusive effect of an examination by com- 
missioners to levy a fine, which is much more private, care- 
ful and searching. Every one conversant with the subject 
knows the inutility of a separate examination under our 
statute even by the most careful, and how often the form ot 
itis hurried over almost in the presence of the husband, 
or, as in the case before us dispensed with altogether, even 
where the magistrate is too conscientious to be satisfied 
with less than full and unreluctant acquiescence, the hus- 
band may take her to a less scrupulous one. The neces- 
sities of justice therefore demand that the transaction be 
open to objection, not only for fraud, but concealed du- 
ress; and the case presented is a rank compound of both. 
The deed fora part of the property being executed while 
the wife was an infant, is absolutely void; and the deed 
for the residue is open to objections as decisive. It was 
given toa tavern keeper partly in payment of a profli- 
gate husband’s debt contracted inacourse of drunkenness 
and debauchery ; and it was thus procured. Means, the 
grantee, attended by his wife,a manealled Dininger who 
had no proper concern with the business, and an inexpe- 
rienced justice picked up by the way, repaired to the 
house of the husband while the wife was in the throes of 
child birth. Means, his wife, and Dinninger, entered the 
sick woman’s chamber, and met in the first instance with 
the repulse they had reason to expect. It was not till 
she had been badgered during two hours, and worn out 
by = oe mag of her husband, as well as deceived 
OL. ViI—12 
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with false assurances by the rest of the party of her hus- 
band’s right and ability to redeem the land, that they 
worked her to their will. The justice was then called in, 
and having barely asked her inthe presence of her hus- 
band, whether the instrument she had executed was her 
deed, signed the certificate which had been brought along 
for the oceasion. In addition, the land was of much 
greater value than the price which was paid for it in worth- 
less accounts and charges. If these circumstances are 
proved, particularly the crisis selected for the transaction, 
the instruments employed to bend her to their purpose, 
and the deeeption effected by their false assurances—they 
will show the existence of a conspiracy to strip her of her 
property by foree or fraud, and the jury will have no 
more to do than find for the plaintiff all the land whieh 
had not been paid for to Means or his voluntary grantee, 
and all that may have been paid for with knowledge of 
the fraud. To do less, would disgrace the administration 
of justice. 
Judgment reversed, and venire de novo awarded. 


—< @ao——__ 
Supreme Court of Flinois. 


RECENT DECISIONS EN ILLINOIS. 


The following points were decided by the Supreme 
Court of Hlinois, at the December Term, 1847, and the 
cases will appear in Gilman’s Reports, vol.4, now in press: 

Woodford v. McClenchan, 85.—It is a well settled prin- 
ciple of law, that an agent, while acting within the legit- 
unate sphere of his authority, can bind his principal, and 
do whatever is necessary to carry out and perfect the bu- 
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siness of the agency. So, where one sold, as the agent 
of others, a clock, received a note for the payment,— 
which note was received and negotiated by them,—and 
gave a written warranty, it was held, that, nothing ap- 
pearing to the contrary, his acts were within the scope of 
his authority. 


Hood v. Moore, 99.—A sheriff is the agent of the law 
in the performance of his official duties, and not of the 
parties interested. He must follow the direction of his 
precept, that being his only authority. Any private ar- 
rangement between him and a debtor, without the sanetion 
of the creditor, is illegal and not binding on the latter ; 
and where a debtor enters into such an arrangement with 
a sheriff, and has parted with his property, his only rem- 
edy is against the sheriff to recover the value of the 
property so received by him. 


Selby v. Hutchinson, 319.—It is not every partial neg- 
lect or refusal to comply with some of the terms of a 
contract by one party, which will entitle the other to 
abandon the contract at once. In order to justify an 
abandonment of it, and of the proper remedy growing 
out of it, the failure of the opposite party must be a total 
one; the object of the contract must have been defeated 
or rendered unattainable by his misconduct or default. 


Sherman v. Gasset, 521.—It is a well settled rule. that 
the Courts of one country will not enforce either the 
criminal or penal laws of another ; nor will they carry out 
or be guided by the laws of another, regulating the forms 
of actions, or the remedies provided for civil injuries.— 
But it is equally well settled, that in the construction of 
contracts, and in ascertaining whether they are valid, the 
law of the country where the contract was made, or to 
be performed, shall, in general, govern. 


Sherman v. Gasset, 521.—The lex loci only governs in 
ascertaining whether a contract is valid and what the 
words of the contract mean. When the question is set- 
tled, that the contract of the parties is legal, and what is 
the true interpretation of the language employed by the 
parties in framing it, the dex loci ceases its functions, and 
the /ex fori steps in and determines the time, the mode 
and the extent of the remedy. 
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Benjamin v. MeConnel, 536.—A seal but imports or fur- 
nishes evidence of a consideration, and, except in cases 
where a release is designed to effect a conveyance or 
transfer of real estate, or some interest in or concerning 
it, which ean only pass by deed, it may be dispensed with. 


Truett v. Wainwright, 418.—The setting aside of judg- 
ments, as well in the case where they were procured by 
the misconduct of the plaintiffs as where they were ob- 
tained by the unauthorized appearance of strangers, rests 
on the ground of fraud, such practises being regarded 
by Courts as fraudulent, whatever might have been the 
original intentions of the party. 


Schuyler Co. v. Mercer Co., 20.—The word “ may” 
means ‘*must” or “shall,” in cases where the public in- 
terest and rights are concerned, and where the public or 
third persons have a claim, de jure, that the power should 
be exercised. 

Frink v. McClung, 569.—An interest which will render 
2 witness incompetent must exist at the time when he is 
offered for examination, or when his deposition is taken. 

An honorary obligation will not constitute a disquali- 
fying interest in a witness. 


Prather v. Vineyard, 40.—An agreement by two per- 
sons for the use and benefit of a third, upon which such 
third person may maintain an action against the party 
promising, is not such an undertaking to pay the debt of 
another as will bring it within the statute of frauds. 


Delanney v. Burnett, 454.—The purchaser of a pre- 
emption right is regarded as the “legal representative” 
of the original claimant, under the Act of Congress grant- 
ing such rights. 

The construction of the term at common law ’ depends 
upon the intention manifested by the party using it, and 
it has not, therefore, always necessarily the same signifi- 

cation. Such intention is not to be gathered solely from 
the instrument itself, but in part from concomitant cir- 
cumstances, the existing state of things, and the relative 
situation of the parties ‘to be affected by it. 


Truett v. Wainwright, 411.—A. being indebted to B. 
and being suddenly called away from his business, gave 
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to C., his general agent, a sheet of paper with his signa- 
ture at the foot of it, for the purpose of being filled up 
with a letter of attorney to confess a judgment. He took 
it to the attorney who held the claim for collection, who 
wrote a letter of attorney over the sigg e and then 
suggested to the agent that he adda g | 
of his principal, that being the most vig 
cuting such papers. He complied with 








letter of attorney was suflicient, and that, although it was 
usual to affix a seal or scroll to such instruments, it was 
not necessary. 


New JJublications. 


PENNSYLVANIA State Reports, containing cases adjudged in the Su- 
preme Court during part of May Term, July Term, and part of Septem- 
ber Term, 1847. Vol. 6. By Robert M. Barr, State Reporter. Phila- 
delphia: T. & J. W. Johnson, Law Booksellers and Publishers. 1842. 


This volume of Mr. Barr’s Reports has made its appearance in the 
usual excellent style. It contains numerous decisions of deep interest to 
the legal profession. In Hollister v. Hollister, p. 451, we have an inter- 
esting opinion from Coutrer, J., in which it is held that the presence of 
the attorney of a party at the execution of his commission to take testi- 
mony renders the testimony so taken inadmissable—that although the 
domicil of the wife in general follows that of her husband, yet under the 
act of 18th April, 1843, a wife whose husband resides in Ohio may after 
one year’s residence in Pennsylvania sustain a libel for divorce a mensa et 
thoro for abuse committed in this State, and that cohabitation after such 
abuse is no bar to the application. In Dennison v. Gehring, p. 402, we 
have an able opinion from Beut, J., enforcing the principle that after a 
decree upon an appeal in equity and a remittitur, a bill of review for 
errors on the face of the record does not lie in the court below. In 
another highly interesting opinion from the same learned Justice, we have 
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a valuable principle affirmed in the case of Purdy v. Powers, p. 492, which 
will put an effectual stop to the misapplication of partnership assets to the 
discharge of the separate debts of the individual partners. In Finn y. 
Commonwealth, p. 462, the right of recaption and even rescue if without 
a breach of the is affirmed to exist against a constable, if the latter 
seized the Sar gree after the return day of his execution. In 
Knight vé, @pe472, Gisson, Ch. J. in his usual brief and forcible 
style, ahve thertoctrine that no action lies in Pennsylvania for a 
trespass bY edtti @ fasturing upon unenclosed woodland; but holds, at the 
same time, that the owner of such woodland is not bound to keep his pre- 
mises ina convenient and safe condition for the pasturage of his neighbor's 
trespassing cattle; and he may therefore dig mine holes in it without lia- 
bility to his neighbor for the value of cattle which kill themseves by fuall- 
ing into them. In king v. Kline, p. 319, it is held that if one cannot 
otherwise preserve his property (a herring hanging by the side of the 
house and within the enclosed yard) from the depredation of a neighbor's 
dog he may kill him (the dog, not the neighbor) when discovered in the 
act of abstraction. 

Mr. Barr has performed his important labors as Reporter with his usual 
discretion and ability, and we commend the work to our professional 
brethren as well worthy their attention. 


REPORTS OF CASES argued and determined in the court of chancery 
of the state of New York. By Oliver L. Barbour, counsellor at law. 
Vol. 2. New York; Banks, Gould & Co. 144 Nassau st. Albany; 
Gould Banks & Gould, 104 State st. 1848. 


Nothing need be said of the mechanical execution of this volume.— 
We profess but little knowledge of calf and sheep—less of the quality and 
size of paper, whether fool’s cap, medium, royal or super-royal, and still 
less of the size of type, whether diamond, brevier, long primer or pica. 
It is sufficient to say that the work is published by Banks, Gould & Co. 
and that it was printed by G. M. Davidson, at Saratoga Springs, in his 
usual handsome style of doing things, in his line as a professor of “the art 
preservative of all arts.” The beok before us is a rich depository of 
equity learning. It contains some of the latest—perhaps the very last 
emanations from the mind of the late Chancellor Walworth. In Cath. 
Lasher’s case p. 97, the rightof the chancellor is affirmed to issue a ne w com- 
mission of lunacy where there is no doubt that the jury must have erred 
an finding that the party proceeded against was not of unsound mind.— 
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ln Partridge v. Menck, p. 101, the power of the chancellor is maintained 
to prevent by injunction the pirating of trade marks, without regard to the 
question whether the complainant was the original inventor or proprietor 
of the article made by him. In Waring v. Smyth et al. p. 119 the effect 
of an alteration of an instrument of writing, by consent of the holder, after 
execution, is discussed, and almost the whole treasuries of the law pour- 
ed out upon this interesting subject. In Stuyvesant v. Hale et al. it is 
held that where mortgaged premises are sold subsequent to the date of 
the mortgage, to different purchasers m parcels, such parcels upon a 
foreclosure of the mortgage are to be sold for the payment of the mortgage 
debt in the inverse order of their alienation ; and that the same principle 
is applicable to subsequent incumbrances upor different portions of the 
mortgaged premises either by mortgage or judgment. This is in accor- 
dance with the decision of the Supreme Court of Pennsylvania in Nailor 
v. Stanley, 10 S. & R. 450 which was overruled in Corporation v. Wal- 
lace, 3 R. 109, and afterwards re-established in Cowden’s Estate, 1 Barr, 
268. In Fitch v. Witbeck, et al. p. 161, it is intimated thata surrogate 
is not authorized to make an order of sale of real estate of a decedent for 
the mere purpose of paying the administrators the amount of their claim 
for the expenses of administration, where there are no existing debts for 
which the devisees or heirs at law of the decedent are liable in respect to 
the realestate. In Buchan v. Somer, p. 165, itis held that the effect of the 
new provisions of the statute is to prevent the commen law lien of a judg- 
ment from attaching at all upon the real estate of the debtor until the 
judgment has been actually docketed; and not merely to protect bona 
fide purchasers and incumbrancers who had no notice of the judgment.— 
In Paddock v. Wells, p. 331, it is held that relationship by consanguinity or 
affinity within the ninth degree is good cause of challenge to a juror; 
relationship by affinity is defined with great precision; and the effect of 
the death of the husband with, and without issue, and also the effect of 
the death of issue are treated of, and determined in a manner which ren- 
ders the case highly interesting. But we have not space to notice the 
many questions of interest which are disposed of in this volume. The 
appendix contains a notice of the death and a sketch of the life of chan- 
cellor Kent, together with the proceedings of the Bar upon the departure 
ot that estimable aud enlightened father of the profession. 
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Tae New Lisrary or Law anv Eguiry, edited by Francis J. Troubat, 
Esq., of Phila., Hon. Ellis Lewis, of Lancaster, Wilson McCandless, 
Esq., of Pittsburg. April, 1848. Harrisburg, Pa: Printed and publish- 
ed by McKinley & Lescure. 


The death of Mr. McKinley’s partner Mr. Lescure, and other una- 
avoidable circumstances, have delayed the publication of this valuable 
work beyond the usual time of delivery. The April number commen- 
ces with “ An analytical Digest of all the reported cases determined by 
the High Court of Admiralty of England, the Lords Commissioners of 
Appeal, in Prize cases, and (on questions of maritime and international 
law) by the Judicial Committee of the Privy Council; and also of the 
Common Law, Equity and Ecclesiastical Courts, and of the statutes ap- 
plicable to the cases reported: with notes from the text writers and other 
authorities on maratime law, and the Scotch, Irish and American Reports: 
By William Tarn Pritchard, one of the Proctors of the Ecclesiastical and 
Admiralty Courts in Doctors’ Commons.” The rapid increase of our 
commerce, the great extent of our Foreign relations and the questions 
incidentally arising render this work a very desirable acquisition at the 
present time. Itis a great mistake to suppose that works on the subjects 
here referred to are only valuable to persons residing on the sea-board. 
The Digest contains a large fund of useful knowledge, and as an index 
to point the seeker to the great authorities on admiralty and international 
law. it is of incalculable value as well to the politician and the statesman 
as to the members of the legal profession. It is a sufficient recommen- 
dation of the style in which the work has been re-printed, to say that it 
comes from the hands of McKinley & Lescure. 


A Dicest or THE Laws or Pennsrtvania, from the 22d April, 1846, 
to the 11th April, 1848, with some older laws not included in the last 
edition of Purdon’s Digest. By Frederick C. Brightly. Philadelphia: 
James Kay, junr., & Brother, 1834 Market Street. Pittsburg: Kay 
& Company. 1848. 


This pamphlet is intended as a supplement to Purdon’s Digest. It is 
believed to contain all the laws enacted since the publication of the sev- 
enth edition of Stroud’s Purdon. The acts are arranged under appro- 
priate heads, as in Purdon’s Digest, and notes of decisions are given in 
proper places. The work is neatly printed on good paper. Those who 
have perused Mr. Brightly’s valuable work on costs will need no recom- 
mendation of the judgment and fidelity with which the Digest is prepared. 
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ANNUAL REPORT OF THE COMMISSIONER OF PATENTS FOR THE YEAR 
1847. 


The report of the Hon. Edmund Burke, Commissioner of Patents, 
contains a highly interesting account of the new discoveries and im- 
provements in agriculture and in the arts and sciences. Our people be- 
long to the utilitarian school of philosophy. Mr. Burke does them justice 
in saying that while but little credit can be claimed for them in the ad- 
vancement of the science of Chemistry in comparison with Germany, 
France, Sweden and England, yet they are pre-eminent in the applica- 
tion of Chemistry to the arts. The same remarks may be made in re- 
ference to every kind of philosophy. Our people deal but little in theo- 
ries and abstractions.—Every principle is brought to the test of utility ; 
and it is valued or not according to the degree in which it may be practi- 
cally applied to the useful purposes of life. The Gutta Percha (pronoun- 
ced Pertsha) promises to be extensively introduced into the various uses 
of society. 

Mr. Burke announces a new invention designed to obviate the objec- 
tion to the new method of manufacturing metalic pipe arising from the 
almost incredible amount of power required to force the cold metal out 
of the cylinder between the die and the core. The difficulty arises from 
withholding the pressure until the lead has “set,” and then distributing 
the power over the whole body of lead in the cylinder; and the remedy 
consists in the application of the whole power to that particular portion 
of the metal intended to be forced into the die. Previous to the introdue- 
tion of the method at present in use—say about the year 1834—we 
remember to have seen a gentleman at the shop of a mechanic for the 
purpose of getting a machine constructed, according to a draft exhibited, 
for the manufacture of lead pipe out of lead reduced by heat to a fluid 
state. It was constructed upon the principle of the atmospheric pump, 
its length of course diminished in proportion to the specific gravity of the 
fluid metal—and the metal was cooled in the die, after it left the cylinder, 
by means of a trough of cold water through which the die and core were 
extended. The metal at the discharging point was chilled and cooled by 
its passage through the water and was forced out by the pressure of the 
fluid entering into the die at the other end. We believe that no patent 
was ever taken out for this invention: but its design was to accomplish 
the result produced by the two other inventions which have been 
patented. 

The report of Mr. Burke displays his usual ability. The binding gives 
the book a neat and tasty appearance, but, as we turned over the leaves, 
strange emotions arose, like those occasioned by the feint recollections of 
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something which has almost passed from the memory. At last we dis- 
covered that our sensations were produced by the near resemblance of the 
paper and printing to those of the “* New England Primer,” in which we 
learned our alphabet. Itis not very creditable to the country that the 
public documents of 1848 should be printed in a style but little superior 
tu that of the primer of 1777. 


Tue Arcument List or tHe Law Acapemy or PuHILapeLpuia. 
Session of 1848-9 Philadelphia: Printed for the Law Academy only. 
(One hundred copies printed.) 


CuarteR, Constitution and By-Laws of the Law Academy of Philadel- 
phia. Philadelphia: Printed for the Law Academy only, (three hun- 
dred copies printed) 1848. 


We have received the above pamphlets and looked through them with 
much interest. Our young friends of the Philadelphia Bar have reason 
to be thankful for the opportunity the Law Academy affords them to im- 
prove in Forensic accomplishments. We hadoccasion last year (6 Penn. 
Law. Jour. 576) to commend the neat and methodical arrangement of 
the matter and the care bestowed upon the preparation of the cases in 
the Argument List; these deserve the same commendation this year; 
they are certainly chosen with discrimination, and stated with neatness and 
accuracy. It also appears (Argument List pp. 7, 8) that a series of Lec- 
tures, ten in number, from several accomplished members ef the Phila- 
delphia Bar, are to be delivered before the Academy. It argues well for 
the coming generation of our profession in Philadelphia that the junior 
members and students are enabled to sustain in so flourishing a state an 
Institution of the character of this Law Academy, one well calculated to 
make accurate, sound, close reasening lawyers. The Argument List is 
a fine specimen of both style and paper. The typographical execution of 
both these pamphlets entitles the artist to high commendation ; but his 
modesty equals his merit, and, as he wears his viser down, the laws of 
chivalry forbid an attempt te raise it. 





“Tae New York Lecat Osserver” has been discontinued, after 
an existence of six years and seven months. Our friend of the ‘Code 
Reporter,” who officiates as necrologist on the occasion, ascribes its 
death to “natural causes.” 
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Reports or Cases argued and determined in the English Court of 
Chancery, with notesand references to both English and American de- 
cisions. By John A. Dunlap, Counsellor at Law. Vol. XIX, contain- 
ing Phillips’ chancery Reports, Vol. 1. 1841,1847. New York: Pub- 
lished by Banks, Gould & Co. Law Booksellers, No. 144 Nassau St. 
and by Gould, Banks & Gould, No. 104 State st. Albany, 1848. 


We have received this, the nineteenth volume of the English Chancery 
Reports, published by Messrs. Banks, Gould & Co. of New York, and the 
first volume Phillips’ Reports containing the cases mostly during the time 
of Lord Lyndhurst from 1841 to 1847. These cases are exceedingly well 
reported ; care has been bestowed in the arrangement, preparation and 
general disposition of the work. The reporter's statements are well 
made and the arguments of counsel are quite fully stated in such cases 
as deserve the printing of the points made and the cases cited. The 
opinions of Lord Lyndhurst have always commanded the attention and 
respect of the profession. 

The notes and references to American Decisions are brief and apposite, 
The pages are not overloaded with cases and authorities to be found in 
every text-book and digest, as is too commonly the case with American 
annotations. A very commendable discrimination and care have been ex- 
ercised in the selection and citation of new decisions by Mr. Dunlap. 


“The Code Reporter, a Journal for the Judge, the Lawyer and the Leg- 
islator,” isa new work published monthly and edited by Joun Town- 
SHEND, Esq. at No. 3, Nassau st. New York. The new code of pro- 
ceedure adopted in that state has rendered such a publication highly 
necessary ; and, judging from the character of the editor and from the 
manner in which he executes his duties, we have no doubt that the work 
will be found highly useful to the “Judge, the Lawyer and the Legislator.”’ 
We observe a slight ambiguity in the syllabus of the case of Swift et al. 
v. De Witt, in p. 25, which we suppose arises from a “generous confi- 
dence” in acorrespondent. The point decided is that, where a demurrer 
to a complaint is for one or more of the six grounds, enumerated in the 
122d section of the code, it cannet be treated asa nullity, although it may 
have been frivolous. A demurrer upon any other grounds is not admiss- 
able under the new code, and may therefore be treated as a nullity by 
the plaintiff, who may enter judgment and issue execution. 

The Hon. Jonn W. Epmonps, for whom we have a great personal re- 
gard and for whose abilities we entertain a very high respect, has, by 
request, favored the profession with an ‘‘Address on the Constitution and 
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Code of Procedure, and the modifications of the law effected thereby.” 
The address, although hastily prepared, amid the pressure of high of- 
ficial duties as a justice of the Supreme Court, is highly creditable to the 
eminent jurist who delivered it, and will be an invaluable guide in the 
new and untrodden ground over which our brethren of New York are 
about to journey. It is published with very great neatness in pamphlet 
and is furnished gratuitously 


’ 


form at the office of the “Code Reporter’ 
to every subscriber to that valuable periodical. 


Tue New York Cope or Procepurr.—A great change has taken 
place in the practice and pleadings in civil actions in New York. The 
new system came into operation on the 1st of July, 1848. So far as re- 
gards the form of proceeding, all distinctions between lav and eyuity and 
between the forms of actions are abolished. The science of special plead- 
ing, and the learning therein which the most eminent professors have 
acquired by long years of laborious study, are swept away as “needless dis- 
tinctions, scholastic subtleties and dead forms which have disfigured and 
encumbered our jurisprudence.” For deciarations, bills, pleas, replica- 
tions, rejoinders, surrejoinders, novel assignments, &c., we have nothing 
left but a simple statement of the complaint—an answer and a replication. 
Many of our most experienced brethren view this change with the most 
serious alarm. But they should remember that the change is only in the 


forms of proceeding. The substance—the great and eternal principles of 


justice as found in the decisions and in books of authority on Law and 
Equity remain unchanged. : A plaintiff in sustaining what is now called 
his ‘* complaint” must still bring his case within the ancient rules of Law 
or Equity, and if he relies upon what was formerly a legal cause of ac- 
tion he must show that his action could have been sustained in some one 
of the old forms. If his complaint is founded in equity he must show 
that the facts, as disclosed in evidence, would have supported a bill in 
Chancery. So with the defendant: He must show that his defence 
would have been available under the old system either at law, under some 
appropriate form of pleading, or in equity as a bar, or as the foundation 
for an injunction, or some other equitable relief. In the trial of these 
complaints a constant reference to the ancient principles of law and equity 
will still be necessary. The learning of the well read lawyer will still be 
useful; and by a firm adherence to the ancient doctrines, so far as the real 
rights of the parties are concerned, the hand of Vandalism may be stay- 
ed, and the new code may be made more subservient to the purposes of 
justice than the old system, under which, it must be admitted, that justice 
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was frequently entangled in nets of form. In the meantime, experience 
may point out defects, and the conservative tendency of the law will, 
through the means of liberal construction and enlightened legislation, by 
degrees, remedy imperfections as they shall be disclosed. This is certain- 
ly an age of progress, and it is but reasonable to give the new code a fair 
trial. 

A similar change is promised in regard to the practice in criminal cases. 
The Hon. Lewis Cass, in his work on “ France, its King, Court and Go- 
vernment,” has denounced the present form of indictment as a “ judicial 
mockery.” It certainly is objectionable in failing entirely to give the de- 
fendant notice of the time, place, and many of the circumstances of the 
offence with which he is charged. ‘ The acte of accusation of France,” 
says Gen. Cass, “is a very different procedure. It contains a full narra- 
tive of all the circumstances leading to, attending, and necessarily follow- 
ing the alleged crime—not got up in dry technical language but related 
with perspicuity in the style which one would naturally use upon such 
an occasion.” 

The perspicuity of the narrative in the French “ acte of accusation " 
must necessarily depend upon the ability of the officer charged with the 
duty of drawing it up. Some of these proceedings, which have fallen 
under our observation, are, verbose, tedious, and abounding in conjectures, 
not necessary to be either stated or proved. But it is highly probable 
that some improvement upon the present system might be adopted. It 
is certainly not very creditable to the age that under an indictment for 
an assault and battery on the Ist of January, 1848, a man may be sudden- 
ly called npon to defend himself against an offence committed on the Ist 
of July, 1347, and that many circumstances attending the transaction 
may be set forth in the indictment without the slightest regard to the 
facts of the case. 

Tle New Code comes to us in an octavo volume so badly printed as to 
presenta very unfavorable specimen of the present state of the art of print- 
ing. The title page is displayed in exceedingly bad taste; and the body of 
the work abounds in picks, monks, and friars. Otherevidencesof the most 
slovenly inattention to neatness are apparent. We counted no less than 
six spaces interspersed throughout the body of a single page, (87) which 
had been permitted to get above their proper position, and mingle their 
dark and unmeaning visages with the intelligent countenances of the let- 
ters. We turned to some of the old works, printed in the earlier age of 
the art to see how far the Albany printer had retrograded. Our Galleria 
Giustinicnz, printed at Rome in 1631, was executed with far greater 
neatness; and our Ortus Sanitatis, printed at Antwerp in 1517, held up 


its head in conscious superiority by the side of the New York “ Code of 
Procedure.” 
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e The trial of Wm. Freeman for the murder of Van Nest, is a handsomely 
printed octavo volume containing upwards of 500 pages. Reported by Benja- 
min F. Hall, Counsellor at Law, and published, at Auburn, N. Y. by Derby, 
Miller & Co. The many interesting points decided, and the ability with 
which the doctrine of insanity was discussed and illustrated, by a post mortem 
examination of the accused, render the book a work of great value to the legal 
and medical profession. 


SHERIFF’S SALES. 


Whitacre v. Pratt.—Rale to set aside Sheriff's sale in the District Court of 
Philadelphia. In the case of Whitacre y. Pratt, on the 16th Sept. 1848, it was 
stated, Per Curiam— That inadequacy of price is not in itself a sufficient 
ground for setting aside a sale, but when it is very gross, the court will take 
advantage of any irregularity in the proceedings however slight. Where there 
is an alleged inadequacy but not very gross, security is required that a greater 
sum will be offered ata second sale: in other words, where a doubt may be 
suggested as to the fact of inadequacy, the offer of security that the property 
will bring a certain sum, much larger than it brought at the sale, will have de- 
cisive weight with the court in determining the question. We say this in ex- 
planation of the case of Percival v. Bryant (7 Law Jour. 196,) the circumstances 
of which are not remembered; but the affidavit filed in that case alleges several 
irregularities; and certainly the court did not mean to decide that mere inad- 
equacy of price, where the proceedings have all been strictly regular, is of 
itself a sufficient ground to set aside a sale even where a higher bid is offered to 


be secured.” 


John Vaneman for the use of Mary Parker v. Elizabeth and Jane Cooper.—In 
the District Court of Allegheny county, in the case of John Vaneman, for the 
use of Mary Parker v. Elizabeth and Jane Cooper, a Sheriff's sale was set 
eside after the acknowledgment of the deed but before its delivery to the pur- 
chaser, on the ground that after bidding a larger price for the property when first 
otfered, it was struck down to the plaintiff in the execution at an adjourned sale 
for a less and grossly inadequate price. When the property was first set up 
the plttf. was the highest bidder at the price of $310. Then the pltff. had the 
sale adjourned, and at the next bidding he became the purchaser at $25. The 
opinion of Lowry, J. is long and interesting, and we hope to have room for it 
in some early number. He recoguizes the practice in this state of requiring 
the party asking to set aside a sale, under certain circumstances, to bind bhim- 
self to procure an increased price at the second sale. 
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Honorary Degrees, 


[It will be seen by the commencement proceedings of the PHILA- 
DELPHIA COLLEGE OF MEDICINE, that the honorary degree of 
M. D. has been conferred upon Judge Eruis Lewis, of Lacaster. This 
honor, so rarely bestowed out of the medical profession, has doubtless been 
conferred on the learned judge, in consequence of some very able decis- 
ions of his in medical jurisprudence. Among the graduates at the in- 
stitution we see the name of John C. Calhoun, a son of the distinguished 
southern statesman.—Phil. Bul. 


[We perceive by the Lexington (Ky.) Atlas, of the 17th inst. that at 
the recent commencement of TRANSYLVANIA UNIVERSITY, 
which took place on the 16th inst. the Honorary Degree of LL. D. was 
conferred upon the Hon. Exuis Lewis, of this city. The Institution was 
founded in 1798, and is one of the most respectable institutions in America. 

The degree conferred upon the President Judge of this District is but 
a just appreciation of his learning as a jurist, and is creditable to the dis- 
crimination of those charged with the duties of awarding collegiate hon- 
ors.— Lancaster Tribune. 


C= We notice that at CAMBRIDGE, on commencement day, (Aug. 
23d) the degree of Doctor of Laws was conferred npon Henry Hallam, 
Esq. London; Hon. Joel Parker, Royall Professor in the Law School 
at Cambridge; Hon. Theron Metcalf, Judge of the Supreme Court of 
Massachusetts; Hon. Reuben Hyde Walworth, Chancellor of New 
York ; Louis Agassiz, Esq. Professor of Zodlogy and Geology in the Law- 
rence Scientific School, Cambridge. 

The degree of Bachelor of Laws was conferred in course upon thirty- 
two young gentlemen, graduates of the Dane Law School.—Law. Rep. 


Erratum.—In the article headed “ Carlisle Slave Riot,” published in 


the September number, in 4th line from top of page 104, for “when” read 
* Or TE ” 
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